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I. INTRODUCTION AND CONTEXT 
There is no doubt that the economic growth of States throughout Asia is changing 
the dynamics of business, policy formulation and legal reform in the region. 
Whilst the Kingdom of Bhutan is currently experiencing unprecedented economic 
growth, the nation’s policy direction is not premised on economic success. In the 
late 1980s, His Majesty King Jigme Singye Wangchuck stated that “Gross 
National Happiness is more important than Gross Domestic Product”. What 
appeared to be a touching and clever play on words was then rationalised and 
operationalised, so that the concept of Gross National Happiness has now become 
a cornerstone for economic, social and legal development. Bhutan has embarked 
on a path to development in pursuit of values “that are consonant with the 
country’s culture, institutions and spiritual values, rather than values that are 
defined by factors external to Bhutanese society and culture.”1 From a legal 
perspective, due to the uniqueness of this policy concept, international attention 
has now focussed on the ability of Bhutan to promulgate laws (and a legal system) 
that are consistent with Gross National Happiness. 
One significant step that Bhutan has taken in this regard is to capacity 
build in the area of alternative dispute resolution. The Constitution of Bhutan 
envisages that alternative dispute resolution centres will be created in Bhutan,2 
and an alternative dispute resolution Bill is due to be put before the Bhutanese 
Parliament in late 2011/early 2012. It remains to be seen how much time, effort 
and resources will be directed towards the development of alternative dispute 
resolution in Bhutan.  
This article will suggest that whilst mediation as a form of alternative 
dispute resolution has been practised in Bhutan for hundreds of years, current 
mediation practice is not exploiting many of the benefits that different mediation 
models (e.g. facilitative mediation) provide. In short, there is benefit in 
developing the way mediation is being practiced in Bhutan, and increasing the 
skill set of those conducting mediations. It is argued in this article that process-
driven, interest-based models of mediation are being underutilised in Bhutan. By 
showing how facilitative mediation is consistent with (and to a certain extent 
promotes) government policy of Gross National Happiness, psychological 
understandings of happiness, and Buddhist values, it is suggested that there are 
numerous justifications for the development of new and different mediation 
practices in Bhutan. 
                                                          
1 Karma Ura & Karma Galay, eds., Gross National Happiness and Development (Thimphu: The 
Centre for Bhutan Studies, 2004) at vii. 
2 The Constitition of the Kingdom of Bhutan, Art. 21(16). 
The current practice of alternative dispute resolution in Bhutan has been 
heavily influenced by historical, cultural and religious factors. Geographically, the 
Kingdom of Bhutan is a landlocked sovereign state, sharing a border with China 
to the north and borders with India to the east, south and west. Bhutan was 
governed by theocracy until 1907, when after a period of civil unrest the country 
became a monarchy.3 Until the early 1960s, the country adopted an isolationist 
policy focussing inwardly on its own cultural uniqueness and steadfastly refusing 
foreign influence.4 Holsti has observed that “Bhutan was the last physically 
isolated state in the modern world, the only political entity that was almost totally 
ignored by the outside world with its rulers pursuing a closed door policy, and an 
almost complete refusal of foreign cultural influence.”5 
Modern day Bhutan has become more amenable to (western) cultural 
influence, but there remains a concerted effort to balance tradition with 
modernity, and secularism with religion.6 Mathou notes: 
As the last [Buddhist] Mahayana kingdom, Bhutan has inherited a 
philosophy of life which is deep rooted in its religious traditions and 
institutions. Basic values like compassion, respect for life and nature, 
social harmony, compromise, and prevalence of individual development 
over material achievements have had direct impact on policy making. 
Achieving a balance between spiritual and material aspects of life, 
between Peljor Gongphel (economic development) and Gakid (happiness 
and peace) is both a cultural imperative and a political objective.7 
This balancing of the old and new is evident in the recently implemented 
Constitution of Bhutan. The Constitution came into effect on the 18th July 2008,8 
affirming Bhutan’s new mode of governance as that of a Democratic 
Constitutional Monarchy.9 The Constitution specifically references Buddhism as 
the spiritual heritage of Bhutan and its role in the promotion of peace, non-
                                                          
3 Mark Mancall, “Gross National Happiness and Development: An Essay” in Karma Ura & Karma 
Galay, eds., Gross National Happiness and Development (Thimphu: The Centre for Bhutan 
Studies, 2004) at 1, 5. 
4 Alessandro Simoni, “A Language for Rules, Another for Symbols: Linguistic Pluralism and 
Interpretation of Statutes in the Kingdom of Bhutan” (2003) 8 Journal of Bhutan Studies 29 at 30. 
5 Kalevi J. Holsti, Why Nations Realign: Foreign Policy Restructuring in the Postwar World, 
(London and Boston: Allen & Unwin, 1982) at 21. 
6 Thierry Mathou, “The Politics of Bhutan: Change in Continuity” (2000) 3 Journal of Bhutan 
Studies 228 at 236. 
7 Ibid. at 230. 
8 According to the Bhutanese calendar, the Constitution came into force on the fifteenth day, of the 
fifth month, of the Male Earth Rat year. 
9 The Constitition of the Kingdom of Bhutan, Art. 1(2). 
violence, compassion and tolerance.10 From a legal perspective, the Constitution 
provides for a separation of powers between legislature, judiciary and executive.11 
The legislature is composed of the Druk Gyalpo (the King of Bhutan) and two 
houses of parliament; an upper house (National Council) and a lower house 
(National Assembly).12 Executive power is vested in the Lhengye Zhungtshog 
(Council of Ministers, headed by the Prime Minister)13 and they are tasked with 
protecting the sovereignty of the Kingdom, providing good governance and 
ensuring the peace, security, well-being and happiness of the people.14 From a 
legal standpoint (consistent with separation of powers theory), this involves 
administering the law. Judicial power is vested in the Royal Courts of Justice. The 
Royal Courts of Justice are comprised of the Supreme Court, the High Court, 
twenty Dzongkhag Courts and thirteen Dungkhag Courts. 
Figure 1: Kingdom of Bhutan – Court System 
 
                                                          
10 Ibid., Art. 3(1). 
11 Ibid., Art. 1(13). 
12 Ibid., Art. 10(1). 
13 Ibid., Art. 20(2). 
14 Ibid., Art. 20(1). 
 To make sense of this court hierarchy, the different levels of 
governance/representation in Bhutan need to be understood. The Kingdom of 
Bhutan is split into twenty dzongkhags (districts). Each dzongkhag contains a 
Dzongkhag Court. One level down, the dzongkhags are comprised of gewogs 
(counties). There are presently 205 gewogs in Bhutan. Gewogs in turn are divided 
into chiwogs for elections and thromdes for administrative purposes.15 Due to 
their size and population, nine of the 20 dzongkhags have been split into 
dungkhags (sub-districts). There are 16 dungkhags in total, with 13 of them 
containing a Dungkhag Court. Dungkhag Courts are courts of first instance where 
they are present. For those dzongkhags that are not divided into dungkhags, the 
Dzongkhag Court is the court of first instance. 
As the supreme law of the Kingdom of Bhutan, the Constitution offers 
some hints as to the ongoing importance of alternative dispute resolution in 
Bhutan. It is important to highlight the strong history of non-judicial dispute 
resolution systems in Bhutan; mediation or adjudication through negotiated 
settlement16 has been practised at the local/village level for hundreds of years. 
Mathou suggests that this tradition of mediation was cultivated under the pre-1907 
Bhutanese theocracy and remains prevalent under the current polity.17 Under 
Article 21(16) of the Constitution, “Parliament may by law, establish impartial 
and independent Administrative Tribunals as well as Alternative Dispute 
Resolution centres.” Article 21(1) charges the judiciary with the task of enhancing 
access to justice, a task that is made easier when the formal court system sensibly 
co-exists with a strong (and well-publicised) body of alternative dispute resolution 
forums. 
As the supreme law of Bhutan, the Constitution does not speak directly as 
to how and when alternative dispute resolution procedures should be utilised. The 
legislative operationalisation of alternative dispute resolution in Bhutan has its 
genesis in the Thrimzhung Chhenmo (Supreme Law). The Thrimzhung Chhenmo 
was enacted by the National Assembly in 1959 and was in essence a codification 
                                                          
15 The Constitution of Bhutan provides for these different levels of administration. Article 1(4) 
states that “The territory of Bhutan shall comprise twenty Dzongkhags with each Dzongkhag 
consisting of Gewogs and Thromdes. Alteration of areas and boundaries of any Dzongkhag or 
Gewog shall be done only with the consent of not less than three-fourths of the total number of 
members of Parliament.” 
16 Alessandro Simoni & Richard W. Whitecross, “Gross National Happiness and the Heavenly 
Stream of Justice: Modernization and Dispute Resolution in the Kingdom of Bhutan” (2007) 55 
Am. J. Comp. L. 165 at 186. 
17 Mathou, supra note 6 at 232. 
of civil and criminal law provisions.18 Simoni has noted the unique nature of this 
legal instrument, making reference to its embodiment of “traditional Buddhist 
values in the form of a collection of criminal law provisions accompanied by 
fundamental rules of procedure, as well as rules regarding religious rites [and the 
protection of religious values]”.19 The Buddhist “flavour” that coloured the 
drafting of the Thrimzhung Chhenmo can (in part) be attributed to the composition 
of the National Assembly at the time, a body comprised of elected representatives, 
civil servants and representatives of the monastic body/clergy.20 The references to 
alternative dispute resolution or private settlement of disputes (nang kha nang du 
lab pa)21 in this context, implicitly recognises the synergies between Buddhism 
and alternative dispute resolution. This theme (the link between Buddhist values 
and mediation in Bhutan) will be further developed later in this article. 
Alternative dispute resolution is dealt with in Chapter 11, Part 3 of the 
Thrimzhung Chhenmo. Section DA 3-2 states that any case can be negotiated or 
settled out of court, except for those mentioned in DA 3-1. Section DA 3-1 
provides that cases regarding theft, armed robbery, murder and treason are non-
compoundable offences and must be brought before a duly appointed court of law. 
Such cases cannot be negotiated and settled out of court. Out of court negotiations 
are to be facilitated by a barmi (a middle person or mediator) selected on the basis 
of their social standing, acquired experience, knowledge of the law or 
understanding of Buddhist principles. The wide scope for alternative dispute 
resolution afforded by the Thrimzhung Chhenmo reflects the strong cultural 
legitimacy that mediation had (and continues to have) in Bhutan.22 
The Civil and Criminal Procedure Code of Bhutan 2001 (“the Code”) 
provides further and more specific guidance as to the role of alternative dispute 
resolution in the settlement of disputes. Once a matter has proceeded to court, 
section 150 of the Code provides the parties with an opportunity to press for an 
out of court negotiated settlement: 
                                                          
18 Simoni & Whitecross, supra note 17 at 172. 
19 Simoni, supra note 5 at 34. 
20 Simoni & Whitecross, supra note 17 at 172. According to the National Assembly of Bhutan 
website, “Over the years, the total members [of the National Assembly] increased to 150 with 99 
elected representatives of the people, 6 Royal Advisory Councillors, 35 nominated representatives 
of the government and 10 representatives of the Clergy.” The National Assembly was dissolved in 
2007, so that elections could take place to determine its new composition, consistently with Art. 
12 of the Constitution. See online: National Assembly of Bhutan 
<http://www.nab.gov.bt/aboutus.php>. 
21 Simoni & Whitecross, supra note 17 at 186. 
22 Ibid. at 187. 
At any stage of the proceedings, it shall be open to the parties to take the 
help of a Chimi, Gup, Chipon, Mangmi or Barmi as mediators for mutual 
settlement of a civil case in accordance with the requirements of this 
Code.23 
A chimi was an elected representative to the previous National Assembly before it 
was dissolved in 2007. A gup is an elected head of a gewog, a mangmi is a village 
elder often acting as the deputy head of a gewog and a chipon is a village 
coordinator and representative.24 Whilst there is no prescribed form of alternative 
dispute resolution mentioned in the Code, the reference to the above individuals 
as potential mediators, provides a reasonable indication that mediation is being 
premised over other dispute resolution processes (in theory if not in practice) as 
the preferred method of “negotiated settlement” in Bhutan.25 
 
II. THE CURRENT PRACTICE OF MEDIATION IN BHUTAN 
In 2007, Simoni and Whitecross observed that “mediation by local officials or 
‘respected persons’ (before any recourse to the state courts) is the rule in 
Bhutan.”26 In 2011, this continues to be the case, with the formal and more 
adversarial nature of the court system inherently conflicting with Buddhist 
principles of compromise, social harmony and the preservation of relationships. 
There is a stigma to formal litigation in Bhutan, driven in part by the collectivist 
culture of the country. Anthropologically-themed mediation studies suggest that 
collective cultures “have a greater sense of duty and obligation to maintain good 
relationships, particularly long term relationships, than people from individualist 
cultures.”27 When you combine this cultural mindset with the expense and 
difficulty of travelling to court in Bhutan,28 recourse to formal litigation in the 
                                                          
23 Civil and Criminal Procedure Code of Bhutan 2001, s 150. 
24 The precise meaning of each of these titles is fluid: See for example Lungten Dubgyur, “Legal 
Status of the Internet: Are there Lessons to be Learnt from Domain Names and Trade Mark 
Disputes?” (2002) 6 Journal of Bhutan Studies 88 at 108; Simoni & Whitecross, supra note 17 at 
187. 
25 Section 150 of the Code is titled “Negotiated Settlement” and is located in Chapter 23 
“Adjudication without Proceedings”. 
26 Simoni & Whitecross, supra note 17 at 187. 
27 R. Golbert, “An Anthropologist’s Approach to Mediation” (2009) 11 Cardozo Journal of 
Conflict Resolution 91 as referred to in Siew-Fang Law, “The construct of neutrality and 
impartiality in Chinese mediation” (2011) 22 Australasian Dispute Resolution Journal 118 at 121. 
28 Simoni & Whitecross note that “The physical topography of the country itself posed and 
continues to pose obstacles to modernisation. Even today, approximately 75 percent of the 
population live more than one hour from a traversable road, and around 50 percent more than one 
day’s walk”, supra note 17 at 170. 
words of Aris “represents the total failure of the community itself to affect a 
settlement.”29 
Mediation in Bhutan is presently occurring in two ways. First, it is being 
used independently of the court system as a means of resolving disputes at a local 
level. Second, the Bhutanese courts encourage parties to mediate their disputes 
once a matter has commenced, pursuant to section 150 of the Civil and Criminal 
Procedure Code of Bhutan 2001. Aside from the mandatory formalisation of any 
voluntary agreement reached through court-annexed mediation, there are no other 
institutional restraints that would make these two types of mediation disparate.  
There is a degree of flexibility with regard to how mediations are 
commenced in Bhutan. When two parties to a dispute are seeking the help of a 
third party to mediate, depending on the location of the dispute, the gewog office 
is often seen as the starting point. As the elected head of a gewog, under Article 
11(15) of the Geog Yargay Tshogchung Chhathrim 2002, the gup is required to 
mediate and conciliate disputes of a minor civil nature referred by the people in 
the gewog. The gup can also delegate this responsibility to mediators or 
conciliators of good standing in the community if necessary.30 In reality, due to 
the busyness of the gewog office and the many other responsibilities of a gup, the 
gup will often engage a tshogpa (elected representative of a chiwog) to perform a 
mediation at the village/chiwog level. In certain chiwogs, the tshogpa is 
recognised as being the initial point of contact for a mediation and the gewog 
office would only be contacted in the event of a failed mediation, or where the 
dispute is of a more serious nature requiring a higher degree of formality. In 
essence, what has been created is a hierarchy of mediation where an initial attempt 
at settlement is conducted at the chiwog/village level. If the case does not settle at 
the chiwog level, it will be forwarded to the gewog level, where the gup 
(sometimes with the assistance of a mangmi, barmi or other respected elder) will 
mediate the matter. If the parties cannot reach resolution at the gewog level, some 
matters can then be mediated at the dzongkhag level. This final (and heightened) 
level of mediation will usually only be conducted where the dispute contains an 
element of public interest. The other alternative for parties after an unsuccessful 
mediation at gewog level, is to take the matter to court. 
Where a resolution is reached through mediation, there is a strong current 
practice that this agreement is reduced to writing. For court-annexed mediations, 
this requirement is compulsory, and the settlement agreement must contain a legal 
                                                          
29 Michael Aris, “Conflict and Conciliation in Traditional Bhutan” in Michael Hutt ed., Bhutan: 
Perspectives on Conflict and Dissent (Stirlingshire: Kiscadale Asia Research Series, 1994) 21 at 
36-37. 
30 Geog Yargay Tshogchung Chhathrim 2002, Art. 11(15). 
stamp and be signed by both parties and the mediator(s).31 For mediations that 
occur independently of the courts, these written agreements are still frequently 
entered into (perhaps with the encouragement of the gewog office). A mutually 
reached agreement set down in writing is referred to as a genja, and is often 
accompanied by a ba (a pledge or stake)32 which specifies the penalty and/or 
reparation which must be met in the event that a party breaches the agreement. 
The default position appears to be that these written agreements become legally 
binding after a period of 10 days (given that neither party objects to the written 
agreement within that time).33 These agreements will be upheld by the courts, 
unless they contain terms that are inconsistent with, or contravene the law.34 
 
III. PROBLEMS/CHALLENGES WITH THE CURRENT PRACTICE OF MEDIATION 
IN BHUTAN 
As part of the Kingdom of Bhutan’s vision for the year 2020, a government 
publication authored by the Planning Commission for the Royal Government of 
Bhutan commented that “the emergence of Bhutan as a nation state has been 
dependent upon the articulation of a distinct Bhutanese identity, founded upon our 
Buddhist beliefs and values and [aided by the promotion of a common language 
and common dress].”35 Bhutan’s rapid level of economic development and polity 
building, matched by concomitant levels of parliamentary legislation (to give 
legal “shape” to development) places stresses on traditional forms of dispute 
resolution and the way they are conducted. In a new commercial world, open to 
western thought and influence, the sophistication of processes like mediation must 
parallel societal changes in Bhutan. The tension between modernity and the 
preservation of tradition is certainly applicable to the ongoing development of 
mediation in Bhutan. To this end, mediation must be developed through Bhutan’s 
                                                          
31 Civil and Criminal Procedure Code of Bhutan 2001, s. 150(3) and s. 150(4). 
32 Simoni, supra note 5 at 33. 
33 DA 3-10 of the Thrimzhung Chhenmo states: “After an agreement, contract or deed has been 
entered into with the help of a Jabmi and no objection has been raised in a court of law by any of 
the parties concerned within a period of ten days, such agreement, contract or deed shall be 
deemed as legally binding so long as the agreement, contract or deed was drawn up in keeping 
with the law and properly attested by witnesses.” The Civil and Criminal Procedure Code of 
Bhutan 2001, s. 150(6) states that a party shall raise objection to the validity of a settlement 
agreement within ten days of the agreement. 
34 Thrimzhung Chhenmo DA 3-10 and Civil and Criminal Procedure Code of Bhutan 2001, s. 
150(8). 
35 Planning Commission Royal Government of Bhutan, “Bhutan 2020: A Vision for Peace, 
Prosperity and Happiness” Part I, 18. 
brilliant (and proven) ability to “socially synthesize”;36 to “assimilate innovations 
which are not harmful to [Bhutan’s] traditions and to transform them into 
something consistent with the local system of values, which eventually become 
distinctively Bhutanese.”37 This is in no way a “west is best” soft promotion of 
western dispute resolution hegemony. Purely western concepts of mediation 
would likely not gain traction in Bhutan. That said, the sophistication of 
mediation models in countries like Australia and America have much to offer 
Bhutan, with regard to the process of mediation, its defining characteristics and 
the role of the mediator. Mediation as it is currently being practised in Bhutan 
suffers from difficulties, and in a “new Bhutan”, it is in danger of losing relevance 
as a dispute resolution process. These difficulties, if confronted however, provide 
exciting opportunities for the development of alternative dispute resolution in 
Bhutan. This author firmly believes that the development of mediation, guided by 
Buddhist principles and policies of Gross National Happiness leaves Bhutan well 
placed to become a hub of international best practice in the field of alternative 
dispute resolution. 
As a starting point, there needs to be a shared understanding across 
Bhutan, as to the availability of mediation as an alternative to the court system, 
and how a mediation process is actually commenced. Whilst there does appear to 
be a strong awareness of the availability of mediation across Bhutan, at least one 
judge at the Dzongkhag Court level has expressed concern that in his dzongkhag, 
people do not seem to be aware of the option to mediate until they come before 
the court.38 As mentioned above, the gewog office is seen as the original point of 
contact for parties who are seeking to mediate. There are difficulties with the 
gewog office performing this function. First, the gewog office is a busy institution 
and concerns have been raised by gups that due to the administrative and 
developmental requirements of their role, they (and their staff) have little time to 
personally mediate disputes.39 Second, mediation involving the gewog office is 
viewed as more formal, and sometimes less flexible than mediation conducted at 
the chiwog level by a village elder. Quasi-intake procedures and the need for 
written applications are viewed by some (particularly the illiterate)40 as 
intimidating and deterrent procedures implemented by several gewog offices. 
Third, gewog offices are often located centrally in the gewog, and to the extent 
                                                          
36 Ibid. at 20. 
37 Mathou, supra note 7 at 234. 
38 UC Associates and Garuda Legal Services (on behalf of the Royal Court of Justice), “Study of 
Alternative Dispute Settlement, Good Governance Support Program” (2010) at 95. 
39 Ibid. at 71, 117. 
40 The Kingdom of Bhutan has a national literacy level of 59.5%. Gross National Happiness 
Commission Royal Government of Bhutan, “Tenth Five Year Plan 2008-2013” (2009) at 10. 
that a gup or mangmi conducts mediations in their office, geographic accessibility 
is a genuine issue for people in some villages.41 
Despite these difficulties, it is suggested that the gewog office should 
remain as the first point of contact when parties are seeking to mediate. The 
authority of the gewog office is why many people wish to have a gup or mangmi 
mediate their dispute. The common perception is that these elected representatives 
can be trusted to conduct a mediation fairly, without bias. Many people also seek 
the assistance of a gup due to their knowledge of the law, understanding of 
government policy and appreciation of the cultural and traditional nuances that 
exist at the village level.42 Whilst the gewog office is a busy institution, Article 
11(15) of the Geog Yargay Tshogchung Chhathrim 2002 acknowledges that a gup 
can delegate the mediator role to mediators or conciliators of good standing in the 
community. What is needed then, is a streamlined process where the gewog office 
can assess the needs of a particular mediation and liaise with the tshogpa at 
chiwog level regarding the logistics as to how a mediation will actually be carried 
out. From a developmental point of view, it would be ideal to place a legal officer 
(with mediation knowledge and skill) into each gewog office, on the basis that 
they could travel to villages and help tshogpas and barmis perform mediations. 
This approach would reduce pressure on gups, whilst still bringing the authority 
and presence of the gewog office to a mediation.  
Whilst the Kingdom of Bhutan promotes a strong tradition of mediation as 
a means of resolving disputes, there is not a common understanding in the country 
as to the key features of mediation. Alternative dispute resolution processes such 
as mediation are notoriously difficult to define,43 and are often recognisable as a 
culmination of core features. Where enacted legislation such as the Geog Yargay 
Tshogchung Chhathrim 2002 and the Civil and Criminal Procedure Code of 
Bhutan 2001 explicitly mention and provide for the process of mediation, then a 
lack of guidance from the legislature and executive as to the definition, the 
characteristics and/or the process of mediation is problematic. In Bhutan, the 
reality is that no procedural distinction is being drawn between mediation, 
conciliation and arbitration, and all of these processes are being practised by 
barmis, gups and tshogpas under “the banner” of mediation. It might be argued 
that this is simply a matter of semantics, and traditional Bhutanese mediators are 
utilising the spectrum of alternative dispute resolution processes in a manner they 
see fit, depending on the needs of the parties. It is contended however that the 
overreliance on the authority of elected officials and barmis with a strong 
                                                          
41 UC Associates and Garuda Legal Services, supra note 39 at 71. 
42 Ibid. 
43 See for example, National Alternative Dispute Resolution Advisory Council, “Dispute 
Resolution Terms” (September 2003) at 1-2. 
knowledge of the law, speaks to a level of third party intervention and activity that 
may not be appropriate in all (or even most) mediation cases. To the extent that 
these third parties are making decisions as to the entitlements of each party to a 
dispute, they are not conducting a mediation. To the extent that these third parties 
are actively engaging with the problem (as opposed to purely managing the 
process of mediation), they are mitigating the effects of party self-determination, 
self-empowerment and personal responsibility that are so strongly linked to 
Buddhist ideals, self-actualisation and personal happiness.44 
The common use of mediators who hold positions of authority and respect 
(village elders and elected representatives) gives insight into the type of 
mediations that are occurring across Bhutan. Currie suggests that mediator 
qualities such as their qualifications, relationship to the parties (insider versus 
outsider mediators), content bias (level of expertise in the subject matter of the 
dispute) and authority bias (authority status and and level of influence over the 
parties) all impact upon the way a mediation is actually conducted.45 Based on 
these qualities, a distinction is drawn between traditional mediators and 
professional mediators. According to Currie: 
[T]raditionalists became mediators as a natural extension of who they 
already were. For example in ancient times, tribal elders respected by the 
community for their wisdom and fairness often became mediators. When 
disputes arose, they used their analytical skills and the art of persuasion to 
help the parties reach mutually agreeable solutions...Once the traditionalist 
mediator believes that [they] understand the needs of both parties, [they] 
interpret these needs and propose some options. The traditionalist may 
subtly encourage (or coerce) both sides to ‘voluntarily’ accept what 
appears to be the best option from their perspective.46 
In Bhutan, gups, tshogpas and barmis fall comfortably under the heading of 
traditional mediators. These mediators often draw on a high level of content bias 
and authority bias. Few have formal mediation training, they are often selected 
because of their relationship to one (or both) parties, and their high status often 
manifests in fairly directive mediator behaviour.47  
                                                          
44 This is not to say that mediator engagement with the problem is necessarily a bad thing. The 
many different models of mediation (ranging from purely facilitative to strongly evaluative) 
comprehend a wide range of mediator roles. It is problematic however, when the mediator 
misreads the needs of the parties and overplays their hand with respect to resolving a dispute. 
45 Cris Currie, “Mediating off the Grid” (2004) 59(2) Disp. Resol. J. 8 at 11-14. 
46 Ibid. at 13. 
47 Nadja Alexander, “The Mediation Metamodel: Understanding Practice” (2008) 26(1) Conflict 
Resolution Quarterly 97 at 101. 
Professor Nadja Alexander’s “Mediation Metamodel” is a useful 
theoretical touchstone for assessing the strengths and weaknesses of current 
mediation practice in Bhutan. The model is designed to capture the “increasingly 
complex and sophisticated array of practices that share the name mediation,”48 
helping to identify different types of mediation and how they relate to one 
another.49 Six different types of mediation practice are identified, based upon the 
interaction/discourse within the mediation (the interaction dimension) and the 
type of interventions made by the mediator (the intervention dimension).50 
 
Figure 2: Professor Nadja Alexander’s Mediation Metamodel 
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The directive nature of traditional mediators (as identified by Currie) leads 
to problem-based intervention under the Metamodel. A problem-orientated 
mediator will engage with the parties on the subject matter and merits of the 
dispute.51 Process-orientated mediators will control the structure, flow and 
                                                          
48 Ibid. at 97. 
49 Ibid. 
50 Ibid. at 101-102. 
51 In other mediation models, a mediator with a problem-based orientation can be said to be 
conducting an evaluative mediation. The terms “directive mediation” and “evaluative mediation” 
are used synonymously in this article. This style of mediation has much in common with the 
expert advisory model of mediation. In evaluative mediation, mediators can help the parties 
generate options, assess the strengths and weaknesses of each party’s position and evaluate likely 
court outcomes. As a generalisation, evaluative mediation focuses on (legal) rights and 
entitlements – what a party wants (position), as opposed to why they want it (interest). Regardless 
of the type of mediation being conducted, it is always possible for a mediator to focus on the 
interests of a party. A mediator can focus on party interests regardless of whether they are being 
facilitative or directive/evaluative. 
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dynamics of the mediation without engaging in the substantive dispute being 
discussed.52 Linden suggests that problem-orientated mediators are often engaged 
for their substantive knowledge and/or their high status.53 The content bias and 
authority bias possessed by these mediators becomes a source of mediator 
power,54 with positive correlations drawn in mediation literature between 
mediator power and the directive nature of mediators.55 Consistent with this line 
of reasoning and aided by qualitative research into the nature of mediation 
practice in Bhutan,56 it is suggested that mediation in Bhutan could be 
characterised as a blend of expert advisory and wise counsel mediation models, 
with small elements of tradition-based mediation present. 
The current practice of problem-based intervention in mediations in 
Bhutan, is perhaps a by-product of a lack of mediation process knowledge and 
skill. Alternative dispute resolution has not been institutionalised to any extent in 
Bhutan; there are no government, public or private dispute resolution centres in 
Bhutan and no bodies to teach the process of mediation to would-be professional 
mediators. Lacking a formal process that elected representatives and barmis can 
bring to a mediation, they value add to the forum by making problem-based 
interventions from a position of authority. Alexander notes that expert advisory 
mediators are “selected on the basis of their expertise in the subject matter of the 
dispute and their seniority, rather than their process skills.”57 Wise counsel 
mediators are selected due to their “high standing in the community, 
communication ability, wisdom, sense of fairness, and ability to understand all 
aspects of the conflict.”58  
This problem-orientated approach also serves other practical purposes. 
Due to levels of education and literacy (especially in rural areas), parties are 
genuinely reliant upon the mediator to help them with technical and legal aspects 
of a dispute. These factors can often mean that a party is not comfortable 
presenting their side of a dispute, and they therefore rely upon the mediator to 
                                                          
52 It is important to note that the problem (content)/process dichotomy used to describe mediator 
orientations is artificial to a certain extent. Alexander acknowledges that the process/problem 
distinction “is not always readily recognisable and is sometimes blurred in practice. In reality 
problem interveners manage the procedure at various levels, and process interveners may 
indirectly advise on the problem.” See Alexander, supra note 48 at 103. 
53 Jon Linden, “The Expert Mediator Versus the Subject Expert” (November 2004), online: 
Mediate.com < http://www.mediate.com//articles/linden20.cfm>. 
54 Currie, supra note 46 at 11-12. 
55 Michael Watkins & Kim Winters, “Intervenors with Interests and Power” (1997) 13(2) 
Negotiation Journal 119. 
56 UC Associates and Garuda Legal Services, supra note 39 at 67. 
57 Alexander, supra note 48 at 107. 
58 Ibid. at 112. 
engage in fact finding, to help present their argument, and to genuinely redress 
any power imbalances present. Gups, tshogpas and barmis are also being relied 
upon to deliver justice outside of the formal court system. In many cases, 
“mediation” is being preferred to litigation for practical reasons such as time, the 
cost of travel and the logistics of travelling to and from court. In these situations, 
parties are often seeking an informal judgment from the mediator, hoping that the 
moral authority of the respected elder or official will in effect produce the same 
outcome as a court order. This is consistent with the writing of Alexander, who 
notes that wise counsel mediation may be useful where the parties “are seeking to 
allocate moral responsibility for the outcome to a ‘legitimate’ third party.”59 The 
mediator’s problem-orientated approach to a mediation can also be used to 
address cultural issues, and the collectivist nature of many village disputes. This 
tradition-based model of mediation is designed to acknowledge the interests that 
third parties have in the successful resolution of a dispute and to restore harmony 
and stability to the community or village.60 With respect to Alexander’s 
Metamodel: 
[T]he system maintenance function and community orientation – as 
opposed to party orientation – of tradition based mediation distinguishes it 
from wise counsel mediation...Community members are considered 
stakeholders in the conflict, and mediations may be conducted in front of 
and with the participation of members of the group.61 
The community orientation of tradition-based mediation will often need the 
directive nature of a problem-orientated mediator, where the consequences of an 
unresolved dispute directly impact upon the village. In certain villages and rural 
areas across Bhutan, there is a deeply held belief that social disputes causing 
disharmony in the village will incur the wrath of the local deities, resulting in the 
failure of crops.62 
Despite the benefits highlighted by a predominantly problem-orientated 
approach to mediation taken by gups, tshogpas and barmis, this approach is 
causing difficulties and masking opportunities in regard to the continuing 
development of mediation in Bhutan. The Thrimzhung Chhenmo and the Civil and 
Criminal Procedure Code of Bhutan 2001, require a level of legal knowledge and 
drafting skills from mediators that many barmis (let alone gups and tshogpas)63 
do not possess. These pressures exist in an environment where no qualifications 
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are required by mediators, no training or accreditation processes exist, no 
mediator codes of conduct are present and where mediators are attempting to 
resolve conflicts on behalf of the parties. Mediations involving financial 
transactions (loans), matrimonial issues and child support are very common in 
Bhutan. These areas are also quite specifically regulated by national legislation. 
This means that a mediator who adopts a directive problem-orientated style, 
without adequate knowledge of the law, is in danger of contributing to a 
settlement that contravenes the law and has no binding effect. For court-annexed 
mediations, the court will declare such agreements null and void and will proceed 
by determining the matter themselves.64 For mediations conducted independently 
of the courts, these agreements lose their legally enforceable status.65  
To compound the problem, mediators responsible for drafting agreements 
that are not consistent with the law, are in some cases liable for punishment 
themselves – regardless of whether they have adopted a process or problem-based 
orientation. One example is the Marriage Act of Bhutan 1980, where a mediator is 
liable to a period of imprisonment and fine if they are involved in a settlement that 
contravenes any section of the Marriage Act.66 Sections like these have created a 
climate of unease amongst Bhutanese mediators, with many village elders 
reluctant to act as mediators, on the basis that the “common sense” agreements 
they have traditionally brokered between parties, may inadvertently fall afoul of 
the law. Legislative drafting has not always helped the plight of mediators, with 
concerns existing over the permissible scope of mediation or negotiated 
settlement in Bhutan. There is still confusion as to whether criminal law matters 
may be mediated in Bhutan, with the Thrimzhung Chhenmo permitting all civil 
and criminal cases (aside from theft, armed robbery, murder and treason) to be 
mediated. The Civil and Criminal Procedure Code of Bhutan 2001 appears to 
only permit the negotiated settlement of civil matters. It is unclear whether section 
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150 of the Civil and Criminal Procedure Code was intended to amend aspects of 
Chapter 11 (Part 3) of the Thrimzhung Chhenmo, or whether it was drafted to 
apply specifically to court-annexed negotiated settlements. Criminal law matters 
are currently being mediated in Bhutan, and it may be, that this is contrary to the 
intention of the legislature.  
A directive, problem-orientated mediator approach is arguably a response 
to financial and time constraints. There is no economic incentive to become a 
mediator in Bhutan, with the Thrimzhung Chhenmo providing that a barmi will be 
entitled to a fee of 20 nultrums (45 nultrums = 1 US dollar) per day for the 
successful settlement of a dispute. In 2012, this reimbursement figure is 
embarrassingly low and it is only claimable on the basis that the mediation is 
successful. Given that facilitative, interest-based approaches to mediation often 
require a greater investment of time and effort compared to directive evaluative 
approaches, it is no real surprise that busy gups and tshogpas fall back on a 
mediation approach that bears economic and temporal efficiency. 
What is evident from the above discussion is that process-driven 
mediation (in particular the facilitative model) is under-utilised in Bhutan. This 
means that disputing parties in Bhutan are missing out on many of the 
opportunities that interest-based facilitative mediation provides. Boulle suggests 
that a process function for the mediator promotes the principle of self-
determination, where parties develop options, problem solve and make choices 
about their dispute, without having a third party tell them what to do.67 Interest-
based negotiation without the directive/content influence of a mediator 
encourages parties to more deeply engage with a conflict. It requires parties to 
move beyond negotiation on what they want (position) and focus on why they 
want something (interest).68 This in turn promotes an environment conducive to 
empathic dialogue and perspective taking. These ideals assume great importance 
in a tight-knit collectivist culture like Bhutan, where harmony, relationship 
maintenance and endurance of interpersonal connection69 are all prefaced over the 
desire of the individual. 
A process-orientated, facilitative approach to mediation also carries many 
pragmatic benefits. Boulle notes that: 
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[D]ecisions are more likely to endure over time if the parties have 
assumed responsibility for them. Process-only interventions by mediators 
also promote the quality of decisions in that the parties are the best 
informed persons to define and prioritise their real interests and issues. 
Finally, restricting the mediator’s involvement to matters of process 
entails fewer liability risks for the practitioner.70 
It is important to acknowledge the cultural assumptions that may underlie the 
facilitative model of mediation.71 It could be argued that facilitative mediation is 
premised upon western values and may not translate well into the Bhutanese 
environment. As a generalisation, Lee and Teh suggest that “[a]sian cultures may 
take better to mediators who provide direction and guidance on how the dispute 
could be resolved.”72 They also suggest that facilitative modes of mediation are 
based upon western notions regarding the primacy of the individual and 
expectations of personal autonomy and self-determination.73 The argument is that 
these mediation ideals assume less importance in collectivist cultures where 
relationship preservation and community needs are given more weight. 
In Bhutan, due to the omnipresent influence of Buddhism and government 
policy directed towards “Gross National Happiness” (both discussed below), the 
autonomy of the individual and the right to be self-determining are highly valued 
ideals. Facilitative mediation promotes these ideals. However, the protection and 
preservation of individual rights, to the detriment of relationships and community 
needs, would certainly not sit well in the Bhutanese context. To the extent that 
this last ideal is considered a western cultural assumption implicit in the 
facilitative model of mediation, the facilitative model may cause some difficulties 
in Bhutan if it is strictly implemented without regard to cultural context. Perhaps 
one answer to this difficulty is to acknowledge that facilitative mediation is not a 
distinct alternative to more directive/evaluative models of mediation.74 A 
mediator can aim to maximise party autonomy and self-determination by limiting 
themselves to process-based interventions, but become more directive if the needs 
of the parties and the community dictate. To be clear, this article does not suggest 
that facilitative mediation is the most appropriate model of mediation for Bhutan. 
It does argue that facilitative mediation is currently being underutilised, and that a 
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greater focus on process-based facilitative mediation would be a meaningful 
advancement to alternative dispute resolution in Bhutan. 
When the philosophical and pragmatic benefits of facilitative mediation 
are considered in totality, there is a strong argument to be made that process-
orientated mediation should be developed in Bhutan. In the following sections of 
this article, it will be explained how the goals and potential outcomes of 
facilitative mediation are consistent with (and even promote) government policy 
of Gross National Happiness, and the fundamental tenets of Buddhism. 
 
IV. GROSS NATIONAL HAPPINESS 
Gross National Happiness is a nation building development concept that 
counterpoints Gross Domestic Product as a measure of national prosperity. 
Government policy and national laws are assessed on their capacity to maximise 
happiness rather than economic growth. Economic growth and development is 
still viewed as important in Bhutan, but measures like Gross Domestic Product are 
seen as means to an end (happiness), rather than ends in themselves. Gross 
National Happiness resides in the belief that happiness is found through the 
satisfaction of non-material needs and emotional and spiritual growth (once basic 
material needs have been met).75 As a result, this development concept “places the 
individual at the centre of all development efforts and it recognises that the 
individual has material, spiritual and emotional needs.”76 
Whilst Gross National Happiness has not been formally defined, it is often 
described as encapsulating four pillars of development; the preservation and 
promotion of cultural heritage, conservation of environment, good governance 
and sustainable development. These four platforms for Gross National Happiness 
have been translated into five interrelated development objectives77 designed to 
achieve the overarching goal of Gross National Happiness: 
• Human development 
• Culture and Heritage 
• Balanced and equitable development 
• Good governance 
                                                          
75 Planning Commission Royal Government of Bhutan, “Bhutan 2020: A Vision for Peace, 
Prosperity and Happiness” Part 2, 11. 
76 Ibid. at 10. 
77 These objectives have been articulated by the Planning Commision, Royal Government of 
Bhutan and are described in further detail in “Bhutan 2020: A Vision for Peace, Prosperity and 
Happiness” Part 2, 12-13. 
• Environmental conservation78 
It is not the purpose of this article to analyse Gross National Happiness at this 
micro-analytic level. It is important to note however, that if the development of 
facilitative mediation in Bhutan can be linked to Gross National Happiness 
policies of human development and good governance, then facilitative mediation 
can be identified as consistent with (if not promoting) Gross National Happiness. 
At a macro level, Gross National Happiness is designed to ensure that government 
policy and development activities make the people of Bhutan happier. The 
concept is ideological,79 normative and in this author’s opinion, inescapably 
connected to the field of psychology. The Gross National Happiness framework 
reflects its Buddhist origins, but also shares strong connections with the social 
science literature of happiness, positive psychology and wellbeing. If the social 
policy of Gross National Happiness is to promote happiness, and a particular 
model of mediation is known to promote personal characteristics and outcomes 
linked to the psychological concept of happiness, then (borrowing from 
mathematical parlance) this “transitive relationship” suggests that a model of 
mediation can promote Gross National Happiness.  
 
V. THERAPEUTIC JURISPRUDENCE 
While the principle of maximising Gross National Happiness is easy to 
understand, there is no doubt that the concept means different things to different 
people. It has been suggested that “incorporating the notion of happiness and the 
emotional and spiritual well-being needs of humans into the development 
equation represents a paradigm shift.”80 It has been acknowledged that identifying 
development strategies that promote Gross National Happiness must be an open 
ended and progressive endeavour, open to creative and innovative strategy and 
thought.81 Interdisciplinary study of this concept becomes important if we want to 
understand what happiness and well-being actually mean from a social science 
perspective. Realising Gross National Happiness objectives means realising 
happiness, and unpacking a ubiquitous, value laden concept such as happiness 
without recourse to the field of psychology is arguably meaningless. 
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Therapeutic jurisprudence provides a theoretical touchstone for assessing 
how psychologicial concepts such as happiness can (and should) impact upon 
legal development and alternative dispute resolution in Bhutan. Therapeutic 
jurisprudence considers the role of the law as a therapeutic agent,82 and seeks to 
maximise the therapeutic consequences of laws (and legal processes) and 
minimise the anti-therapeutic consequences. As a legal theory, it advocates “the 
use of social science to study the extent to which a legal rule or practice promotes 
the psychological or physical well-being of the people it affects.”83 For present 
purposes, therapeutic jurisprudence represents a “conceptual umbrella” through 
which the effect of mediation processes upon participant happiness and wellbeing 
can be analysed.84 
 
VI. HAPPINESS PSYCHOLOGY 
The field of positive psychology focuses on “wellbeing, happiness, flow, personal 
strengths, wisdom, creativity imagination and characteristics of positive groups 
and institutions.”85 The phrase positive psychology was initially introduced by 
Abraham Maslow,86 but has been popularised and advanced by American 
psychologist and professor, Martin Seligman. Positive psychology is distinct from 
other branches of psychology and was born from recognition “that the field of 
psychology, since its inception, has devoted much more attention to human 
unhappiness and suffering than to the causes and consequences of positive 
functioning.”87 According to Seligman: 
The message of the Positive Psychology movement is to remind our field 
that it has been deformed. Psychology is not just the study of disease, 
weakness, and damage; it is also the study of strength and virtue. 
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Treatment is not just fixing what is wrong; it also is building what is 
right.88 
The promotion of happiness has been one of the primary concerns of 
positive psychology. Whilst many different meanings and definitions have been 
ascribed to the word happiness, most of these fall under the headings of hedonism 
or eudaimonism.89 Hedonistic happiness, often linked to the concept of subjective 
well-being, refers to high levels of positive affect, low levels of negative affect 
and high subjective life satisfaction.90 Diener et al. refer to affect as describing 
“the emotional side of wellbeing, including moods and emotions associated with 
experiencing momentary events.”91 Eudaimonic happiness or wellbeing has been 
defined as “the feelings accompanying behaviour in the direction of, and 
consistent with, one’s true potential.”92 Eudaimonism has its genesis in 
Aristotelian ethics, most notably the Nichomachean Ethics, where Aristotle 
suggested that the fulfilment of human potential was the key to happiness and 
living well. According to eudaimonism, happiness is more than simple pleasure 
and satisfaction.93 Whilst pleasure is certainly incidental to happiness, happiness 
is better viewed as a way of living (actualisation of human potential), not a 
transient state that comes and goes.94 
It is suggested that eudaimonic happiness, rather than hedonistic happiness 
is the goal of Bhutan’s Gross National Happiness policy. This argument is 
supported by Bhutan’s 2020 Vision document, which states that one of the main 
objectives of Gross National Happiness is to “maximise the happiness of all 
Bhutanese and to enable them to achieve their full and innate potential as human 
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beings.”95 This conception of happiness is also consistent with Buddhist precepts, 
where classical formulations of the Four Noble Truths and the Eightfold Path 
outline a method through which a compassionate, wise and ultimately happy 
condition might be achieved through the realisation of potential and the inner self 
(enlightenment).96 
Facilitative mediation has the potential to promote eudaimonic happiness, 
because the goals and by-products of facilitative mediation represent key 
components of eudaimonic happiness. Self-determination and party autonomy are 
both identified as foundation values of facilitative mediation97 and contributors to 
eudaimonic happiness. To promote party self-determination, facilitative mediators 
restrict themselves to process interventions.98 According to Riskin: 
The mediator who evaluates assumes that the participants want and need 
[them] to provide some guidance as to the appropriate grounds for 
settlement...Conversely, the mediator who facilitates assumes that the 
parties are intelligent, able to work with their counterparts, and capable of 
understanding their situations better than the mediator.99 
Facilitative mediation promotes psychological wellbeing because it allows people 
to make choices for themselves. When an individual decides to confront conflict, 
to negotiate (with the aid of a third party), to create options and to ultimately end 
a conflict, they gain the emotional benefits associated with autonomous decision 
making.100 Where the problem-orientated mediator develops options, evaluates 
alternatives and suggests solutions to the parties, these interventions may be 
psychologically damaging to those denied the ability to be self-determining.101 At 
the least, “reorientating discussion to the mediator’s perspective of the parties’ 
dispute limits the possibilities for true self-knowledge or empathy with the other 
[party].”102 If this occurs, mediation’s potential contribution to moral growth 
(engendered through empowerment and recognition) may be jeopardised. Boulle 
suggests that facilitative mediation empowers parties when they realise their 
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capacity to autonomously deal with conflict.103 Perspective taking or recognition 
is further enhanced through acknowledgment and empathy for the realities of 
others.104 
Positive psychology explains why choice, autonomy and self-
determination contribute to eudaimonic happiness. Self-determination theory is a 
well-explored area of positive psychology that has been strongly linked to 
eudaimonic happiness.105 The theory posits that human beings “strive to be self 
governed, where their behaviour is volitional, intentional and self caused or self 
initiated.”106 Ryan et al. have suggested that self-determination promotes 
psychological health when an individual’s needs for autonomy, competency and 
relatedness are satisfied.107 According to Ryan et al.: 
[T]he need for autonomy refers to a sense of choice and volition in the 
regulation of behaviour. The need for competence concerns the sense of 
efficacy one has with respect to both internal and external environments. 
The need for relatedness refers to feeling connected to and cared about by 
others.108 
It has been consistently highlighted in self-determination theory literature that 
autonomous actions, due to their internal locus of causality, promote greater levels 
of creativity.109 Autonomous action also supports “cognitive flexibility and depth 
of processing, higher self-esteem, enhanced positive emotions, satisfaction and 
trust as well as physical and psychological wellbeing.”110 Process-based 
facilitative mediation promotes autonomy more than evaluative problem-based 
mediation, because the parties (without third party intervention) choose how they 
will manage and advance the content of a dispute. It is therefore argued that as 
facilitative mediation promotes autonomy, and autonomy promotes eudaimonic 
well-being, that facilitative mediation should be developed in Bhutan because it 
promotes Gross National Happiness (which advocates eudaimonic well-being). 
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Facilitative mediation also caters to an individual’s need for competence 
and need for relatedness. Competence in this context refers to an individual’s need 
for personal learning and personal growth. As mentioned above, facilitative 
mediation fosters moral growth by empowering parties to autonomously deal with 
conflict situations, and encouraging empathic dialogue and accurate perspective 
taking. Confidence and wellbeing are engendered when people create options for 
mutual gain and subsequently solve their own problems. This sense of 
empowerment may enhance the ability of an individual to cope with other conflict 
situations that arise,111 and to use communication and dispute resolution 
techniques to better manage their own future affairs.112 
Facilitative mediation promotes an individual’s need for relatedness, by 
focussing on the preservation (and improvement) of relationships. Facilitative 
mediators encourage parties to listen to each other’s perspectives, stories and 
arguments.113 deMayo suggests that “encouraging [a party] to go beyond 
objectively stated positions to identify and address their private interests can result 
in the creation of an emotionally intimate atmosphere.”114 In this environment, 
facilitative mediation can draw upon its relational focus by “allowing emotions to 
be vented, feelings to be acknowledged and future relations between the parties to 
be planned.”115 Empathic dialogue can be encouraged by the facilitative mediator 
and a shared understanding may be reached by the parties with respect to the 
intellectual and emotional content of the dispute. Interest-based negotiation 
leading to intimate and empathic communication, will help a party to facilitative 
mediation feel connected to, and cared about, by the other party. This relational 
focus can suffer under problem-based mediation models, where mediator 
evaluation can promote positioning and polarisation between the parties.116 When 
parties feel that their dispute is being evaluated by a mediator, they have a vested 
interest in making themselves look good and their opponents look bad. 
Self-determination theory also explains why the facilitative model of 
mediation may lead to more enduring outcomes than problem-based mediation 
models. In terms of personal autonomy, Winick notes that “people generally do 
not respond well when told what to do. Unless they themselves see the merit in 
achieving a particular goal, they often will not pursue it, or if required to do so, 
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will comply only half-heartedly.”117 This means that a problem-based evaluative 
mediator may be setting the parties up to fail if their mediation style becomes too 
directive. In the Bhutanese context, when elected representatives or barmis make 
problem-based interventions in a mediation which border on the determinative, it 
may produce a short-term agreement. In the long term, an individual is unlikely to 
feel committed to a goal or agreement in which they have not had a significant 
degree of imput. Facilitative mediation promotes choice, and choice brings a 
degree of commitment to an outcome “that mobilises the self evaluative and self 
reinforcing mechanisms that facilitate goal achievement.”118 Facilitative 
mediation therefore offers Bhutan a mode for settling disputes independently of 
the courts, which is more likely to lead to durable outcomes then current models 
of practice. 
 
VII. THE BUDDHIST OVERLAY 
With respect to Alexander’s Mediation Metamodel, it is suggested that the 
facilitative model of mediation is strongly consonant with Bhutanese Buddhist 
values. Links can be drawn between the goals of facilitative mediation and 
Buddhism, in much the same way that links between facilitative mediation and 
Gross National Happiness have been drawn. The teachings of Buddhism represent 
a “code of practice” or “way of life” that allow an individual to transcend 
suffering and reach a state of true happiness. As Buddhism is a non-theistic 
religion, it teaches the individual to take full responsibility for their being and the 
conduct of their life. Bhutan’s development policy of Gross National Happiness 
can be seen to promote Buddhist living by “removing from the political, social 
and economic life of the Bhutanese people, those conditions that lead to...the 
development of conditions that Buddhism defines as ‘negativities’, which means 
those factors that inhibit an individual’s progress towards enlightenment.”119  
The Buddhist Four Noble Truths120 hold that suffering is caused by the 
way we perceive things and ourselves. Conflict often arises because an individual 
views their independent self as experiencing an incompatibility of needs, wants 
and desires with another (craving). Buddhist teachings suggest that in times of 
conflict, an individual’s need to be right, to be in control, to win an argument at 
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the expense of another all “spring from an ego that has not yet learned the 
disciplines of nonattachment and nonaggression.”121 With individual 
enlightenment as one of the core tenets of Buddhism, a Buddhist’s approach to 
social conflict focuses as much on intrapersonal conflict as it does on 
interpersonal conflict.122 Johnston states that if “the root of all conflict is seen as 
relating to internal obsessions, the person who achieves inner peace thus 
eliminates the causes of conflict and conflict behaviour.”123 Facilitative mediation 
represents a means of dealing with conflict that fosters intrapersonal and 
interpersonal growth. It is a process that encourages individuals to autonomously 
end their conflict, through interest-based dialogue. This interest-based negotiation 
promotes empathy, negotiation and compromise. Facilitative mediation requires 
the parties themselves to come to a compromise, rather than having that 
compromise suggested to them, or imposed upon them.  
Facilitative mediation shares similar aims to Buddhism because it 
encourages an individual to change the way they perceive things and themselves. 
The facilitative model has arguably stronger connections with Buddhism (than 
other mediation models), because of its emphasis on self-determination and 
individual responsibility. The qualities of compassion, empathy, tolerance and 
material detachment fostered by interest-based dialogue, are the same qualities 
that are linked to an individual’s path to enlightenment/Nirvana. Facilitative 
mediation as a process cannot guarantee an end to the craving or suffering of an 
individual. It would be an overstatement to suggest that the process of facilitative 
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mediation directly upholds Buddhist ideals. What can be said is that facilitative 
mediation encourages individuals to overcome conflict/craving in a self-
determining fashion. It provides a forum where individuals can autonomously 
engage with a conflict, truly understand what they are seeking/what is making 
them unhappy and develop options that might end their conflict. Practical 
Buddhist concepts such as right view, right intention, right speech and right action 
(all components of the noble eightfold path) strongly correlate with the goals of 
facilitative mediation; autonomy, empathy, compassion, compromise, relationship 
maintenance and individual growth. Facilitative mediation is not about the 
realisation of Buddhist values as such – it is a dispute resolution process that 
creates the conditions for participants to realise Buddhist values.124  
 
VIII. CONCLUSION 
Mediation, as well as other dispute resolution processes, is a socially constructed 
problem-solving strategy.125 This means that factors such as history, religion and 
culture will influence the shape and style of conflict resolution mechanisms in a 
particular country. If mediation continues to be privileged as the predominant 
dispute resolution tool in Bhutan, thought must turn to how traditional mediation 
practices can be improved. Just like the contrast between Gross National 
Happiness and Gross Domestic Product, it is important to remember that the 
means to an end are often just as important as the end itself. This is certainly true 
with respect to the way conflict is managed and potentially resolved. This article 
has suggested that a greater focus on process-based facilitative mediation would 
be a meaningful advancement to alternative dispute resolution in Bhutan.  
It is in no way suggested in this article that facilitative mediation 
represents a superior or more dominant model of mediation, than other problem-
based mediation models. It is not even suggested that facilitative mediation is the 
ideal model for Bhutan. That view is too simplistic and does not speak to the 
context of a mediation, the degree of mediator training, the professional 
background and personal style of a mediator or the characteristics and 
expectations of the consumers.126 It is simply suggested that facilitative mediation 
is under-utilised in Bhutan, and should be developed because its underpinning 
philosophies resonate so strongly with Bhutanese culture and religion. 
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Through the theoretical lens of therapeutic jurisprudence, it has been 
argued that facilitative mediation promotes self-determination and autonomy, 
where these qualities are strongly linked to eudaimonic well-being. Eudaimonic 
happiness was identified as the goal of Gross National Happiness policy and 
consequently, links have been drawn between government policy, Buddhist 
principles and the goals of facilitative mediation. 
It is the common ground between these concepts – government policy, 
alternative dispute resolution, psychology and religion – that highlight the unique 
opportunity the Kingdom of Bhutan has to craft culture-specific alternative 
dispute resolution processes that reflect the secular and spiritual. Self-
determination, empowerment, empathy and mutual gain are all central tenets of 
mediation, but they marry up nicely with Buddhist ideals of compassion, social 
harmony and material detachment as well as government policy relating to Gross 
National Happiness. Bhutanese mediators who can promote (and utilise) ingrained 
Buddhist philosophies and qualities in their mediation, can take advantage of 
individual mindsets, in conflict, but positively conditioned by state religion and 
government policy. The development of mediation in Bhutan, informed by Gross 
National Happiness, psychology and Buddhism may well see the Kingdom 
become synonymous with world-leading alternative dispute resolution practice. 
 
